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I would like to address a couple of issues that dealers 
need to be aware of. The Safeguards Rule that is being 
implemented this December 2022 should be taken very 
seriously and all the required guidelines / procedures 
must be executed.  

The recent FTC’s new proposed Car Dealer Rules needs 
your involvement by contacting your US Representatives 
and Senators. We encourage all dealers and auto related 
companies to stay in touch with their government officials 
on a regular basis. These elected office holders need to 
know what your positions are in relation to this industry. 

Please reach out to us for information on this or any other 
matter. We have resources available to us that can assist 
in all types of matters. 

Thank you all for your continued support.  

Sales Manager: Phil Sartin
Graphics Design Director: Caleb Sartin
In Memory of Barbara Reed 1934-2019

Magazine Cover: Daniel Andraski | Pexels.com

Disclaimer:
  
The views, thoughts, and opinions expressed in the text of this 
publication belong solely to the author and do not necessarily reflect 
the viewpoint and/or position of Tennessee Dealer News, LLC.

      PO Box 5036 | Bell Buckle, TN 37020
      877-TDN-8320
      www.TnDealerNews.com

Chief Editor Phyllis Sartin
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If you’re trying to figure out your next move in 
the used vehicle chess game, you’re not alone.  
Should you purchase more inventory, do you have 

too much inventory going into the winter months 
ahead, do you have too much cash tied up and is the 
value of your inventory beginning to drop with the 
market?  Dealers are very frequently the ultimate 
optimists focusing so hard on winning the game they 
lose sight of the strategy that would allow them to 
beat the opposing team.   

Dealers must pay closer attention to actual, current 
market conditions as well as where the market is  
trending and most importantly what is happening to 
net profit projections and cash flow.  It appears the 
used car sales outlook is trending down about 17% 
from last year and new vehicle sales are trending 
down 10% for the same time period.  Along with 
fewer new vehicle sales are fewer used vehicle 
trade-ins.  

It's time to more closely evaluate the used vehicle 
inventory you have available on the ground, units 
in transit to your dealership and inventory not yet 
available for sale because of delays in reconditioning.  
Be mindful we are not just talking about cars, trucks 
and SUV’s, we are talking about the amount of CASH 
you have tied up and or invested in this inventory.  
Acquiring inventory may not be the biggest concern 
for dealers but rather what is already owned or 
floor-planned and sitting on the ground.  Dealers 
are quick to remind when they do not floor-plan by 
telling me, “I pay cash for my inventory so it’s not 
costing me anything.”  These dealers fail to look at 
their inventory as cash tied up or frozen capital.  At 
one point over these past two years inventory values 
rose sharply but we are currently seeing wholesale 
prices on the decline.  This would indicate far too 

many dealers will be facing negative cash flow and 
negative equity if they permit units on the ground to 
grow older than 60days.  

Now is the time to look at units by make, model, 
color and payment point to determine which vehicles 
sell in the shortest period of time at the highest 
possible gross profit.  I feel, because current average 
used car payments exceed $540.00 per month for 71 
months, evaluating inventory acquisition by payment 
rather than by wholesale price will make more sense.  
Calculate the average monthly used vehicle payment 
of all of your customers over the previous 90 days 
(this is not the time to guess).  

Focus on market needs and not on what’s available 
for you to buy.  Now is not the time for emotional 
inventory purchasing.  Remember, you’re talking 
about your cash, not vehicles.  

Joe Lescota
Joe Lescota Management

Education & Training
Buford, GA 30519

joe@joelescotamet.com
Office: 989-859-0960

The Inventory Conundrum
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You’ve probably heard the term muscle memory applied 
to professional athletes. It describes those who’ve 
committed to their craft and practiced something so 
many times that their actions become automatic. The 
game “slows down” for them; they hold an advantage 

over their opponents; they’re playing on a different level; they 
are a step ahead. 

Professional sales is a lot like professional sports. Those sellers 
who’ve committed to their craft can and do develop muscle 
memory. They’re unafraid of customer questions or objections 
because they’ve heard and/or practiced these same questions 
and objections so many times that their responses are automatic. 

Muscle Atrophy

Of course, since just after the start of the pandemic, our industry 
was flipped upside down. No longer were superior selling skills 
required to win the sales game – if you had the vehicle, you sold 
the vehicle. Many top sellers even stopped practicing their craft – 
there was no need. Inventory was turning fast, and grosses were 
higher than ever. Their muscle memory began to atrophy. Many 
forgot how (or didn’t even try) to close the tough customers. 

The dealership that had the vehicle had all the advantage they 
needed. 

As our industry now faces continued headwinds (from the 
economy) and inventories that are beginning to normalize, 
selling cars once again requires professional salespeople – pro 
sellers with muscle memory. 

Muscle Memory: The Easy Way

While gaining muscle memory as a professional salesperson 
requires practice, there are a couple of tricks that can make this 
easier for your sales team. 

The first trick is to understand and commit to your road-to-
the-sale (RTTS). The RTTS is not just there to guide new sellers 
through to a close, it’s there to keep even seasoned sellers from 
jumping ahead. When salespeople skip steps and try to close the 
deal on the phone or out on the lot, they lose deals that were 
easily winnable… if they’d just had a little discipline and stuck to 
the RTTS. 

For example, we know from research that the demo drive is 
the most influential resource for most buyers today; yet I still 
encounter salespeople who fully answer payment questions 
on the phone or out on the lot… before the customer has even 
driven the vehicle!

Yikes. (What happened to “The feel of the wheel seals the deal?” 
Cliché, I know, but still accurate today.)

For salespeople committed to their RTTS, they know their goal is 
not to sell the car out on the lot, but always The Next Step. So, 
when a prospect looking at used vehicle asks them, “Can we get 
under $300 a month on this SUV?” They know to answer that 
question in a way that moves the prospect to the next step in 
the RTTS: 

“That’s a great question, and I understand knowing exactly how 
much the monthly payments are going to be before you purchase 
is important to all buyers. Of course, there’s so much that goes 
into calculating final payments – including down payment, credit 

score, and any trade-in value – that it would be impossible for 
me to even give you a ballpark number out here on the lot. So, 
let’s do this. Let’s go ahead and take a quick test drive in the 
Cherokee, make sure it’s the vehicle you want to own; and when 
we get back, I promise to give you all the numbers, including the 
payment information, so you can make an informed decision. 
How’s that sound?”

AIM – The Second Trick 

Using an old-school AIM cadence like we did above – where we 
Acknowledge the customer’s question or objection, then Ignore 
or redirect it, then Move on to our goal – still works well today. 
In fact, using this cadence to pivot your customers back to the 
next step in your RTTS is often the only successful way to answer 
questions or address objections that will be handled in a later 
step. 

The monthly payment in this example should be handled in 
write-up, not pre-demo drive. That’s why we acknowledged the 
question (“That’s a great question, and I understand…”), ignored 
it (“Of course, there’s so much…”), and moved on to our goal of 
the next step in the RTTS (“So, let’s do this. Let’s go ahead and 
take…”).

Sticking to your RTTS and writing and memorizing AIM cadences 
is easy… if you practice. Of course, if you do, you can expect the 
game to slow down for you, to hold the advantage, to play on a 
different level, and to stay one step ahead. 
Good selling!

                                      Steve Stauning
        Founder
     Stauning Solutions Group

Steve is the author of Ridiculously Simple Sales Management and 
Assumptive Selling; as well as a respected automotive industry 
veteran and founder of Stauning Solutions Group – a leading 
training & consulting firm – and the free sales video training website 
SteveStauning.com. Steve’s consulting work puts him in dealerships 
nearly every week, working side-by-side with managers, salespeople, 
and internet teams to help them improve their sales, processes, and 
profits. Prior to this, Steve served in various automotive leadership 
roles, including as the Asbury Automotive Group’s (NYSE: ABG) director 
of ecommerce, the director of the Web Solutions division of Reynolds 
& Reynolds, and as the general manager of Dealer Web Services for 
Dominion’s Dealer Specialties. 

You may contact Steve directly by calling him at 888-318-6598 or via 
email at Steve@SteveStauning.com

Muscle Memory: The Key to Selling
 More Vehicles in any Market



Tennessee Dealer NewsSummer 2022 Page 9



Tennessee Dealer News Summer 2022Page 10



Tennessee Dealer NewsSummer 2022 Page 11



Tennessee Dealer News Summer 2022Page 12



Tennessee Dealer NewsSummer 2022 Page 13



Tennessee Dealer News Summer 2022Page 14

A typical car has around 30,000 parts precisely 
fitted together.  Each part serves a unique role 
in the operation of the vehicle, and the result 
is a machine capable of traveling at speeds, 

in some cases, in the hundreds of miles per hour.  Even 
the most impressive cars, however, ultimately depend 
on their drivers.  Distraction, inexperience, and plain old 
hurry cause more wrecks than engine trouble ever will.  
In the same way, contract forms designed to document 
auto finance transactions may be carefully written, but 
their effectiveness and enforceability ultimately depend 
on the people using them.  As a recent Kentucky case 
proved, sloppy execution endangers even the best 
forms.

Chris Randall bought a car from TT of C. Louisville, Inc. 
He signed a retail installment sale contract and a bill 
of sale, both of which included arbitration provisions 
and language near their respective signature lines 
directing the buyer’s attention to the arbitration 
provisions. Following the sale, the RISC was assigned 
to American Credit Acceptance, LLC. Randall later sued 
the dealership and American Credit for violations of the 
Truth in Lending Act and Kentucky law. He also claimed 
that certain signatures in the RISC and bill of sale had 
been forged.  The defendant creditors moved to compel 
arbitration.  The U.S. District Court for the Western 
District of Kentucky ultimately granted the motion, 
but not before addressing a bevy of contract problems 
that could have undermined the parties’ agreement to 
arbitrate.  

According to the court, in order to have all provisions 
in a written document be treated as part of a contract, 
the contract signature must appear at the end of the 
document.  If the signature appears prior to the end 
of the document, the only way for language appearing 

below the signature to be included is if that language is 
specifically incorporated into the contract by reference. 

The bill of sale that Randall signed included a signature 
line at the bottom of the first page stating that Randall 
agreed that the contract included all of the terms and 
conditions on the front and back of the document, 
including the arbitration provision on the back page, 
that the bill of sale and the RISC constituted the entire 
agreement, and that he had read the agreement, agreed 
to its terms, and received a copy. Below this language 
was the following: "BUYER ACKNOWLEDGES THAT IF 
THIS BOX IS CHECKED, THIS AGREEMENT CONTAINS AN 
ARBITRATION PROVISION." Next to that phrase was a 
checkbox that was unchecked. Below the unchecked box 
was Randall's signature ("Bill of Sale Signature Line"). 
The court found that even though the language above 
the signature line would have incorporated the terms of 
the arbitration clause by reference, the fact that the box 
was unchecked meant that the arbitration clause was 
not incorporated and that Randall’s signature on this line 
did not indicate his assent to arbitration.  Despite the 
document’s multiple attempts to ensure an enforceable 
arbitration agreement, the dealer’s failure to check the 
box rendered the arbitration clause in the bill of sale 
useless.

Similarly, the RISC that Randall signed included a 
signature line on the front page and an arbitration 
clause on the back page.  Text appearing above the 
signature line referred to the existence of an arbitration 
clause on the back but did not specifically state that 
Randall agreed to the arbitration clause or that the 
arbitration clause was incorporated into the RISC.  
Therefore, the court concluded that signing this line did 
not mean that Randall assented to the arbitration clause 
found on the back of the document.

Tennessee Office of Hudson Cook, LLP
9431 Bradmore Lane
Suite 201
Ooltewah, TN 37363
P: 423.490.7560
Fax: 423.490.7558

“Check, Please” 
Continued on page 18

By: David Hicks
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CFPB Issues Opinion on FCRA Obligations. On July 7, the CFPB issued an advisory opinion outlining certain obligations of 
consumer reporting agencies and users of consumer reports under Section 604 of the Fair Credit Reporting Act. Noting that 
some CRAs use insufficient matching procedures, such as name-only matching, which can result in consumer reports being 
provided to persons without a permissible purpose to receive them, the advisory opinion explains that the permissible purposes 
listed in Section 604 are consumer specific and affirms that a CRA may not provide a consumer report to a user unless it has 
reason to believe that all of the consumer report information it includes pertains to the consumer who is the subject of the 
user’s request. In addition, the advisory opinion clarifies that it is unlawful to provide consumer reports of multiple individuals 
as “possible matches” where the requester only has a permissible purpose to obtain a consumer report on one individual. 
The CFPB notes that disclaimers will not cure a failure to have a reason to believe that a user has a permissible purpose for a 
consumer report. The advisory opinion also reminds users of consumer reports that Section 604 strictly prohibits them from 
obtaining a consumer report without a permissible purpose for doing so. Finally, the advisory opinion outlines some of the 
criminal liability provisions in the FCRA.

CFPB Releases Blog on Auto Debt, Delinquency Rates, and Repossession Rates of Young Servicemembers. On July 18, the 
CFPB released a blog post highlighting its prior research on the amount of auto debt young servicemembers carry, as well as 
delinquency and repossession rates among young servicemembers. The blog post also highlights the Department of Justice’s 
recent enforcement actions addressing illegal repossession practices under the Servicemembers Civil Relief Act and states the 
CFPB’s expectations that creditors, servicers, and repossession agents adhere to the SCRA’s requirements, especially when 
using repossession technologies like starter-interrupt devices, GPS locators, and license plate recognition.

FRB Proposes Rule Implementing LIBOR Act. On July 19, the FRB invited comments on a proposed rule that would implement 
the Adjustable Interest Rate (LIBOR) Act. The proposed rule would establish benchmark replacements for certain contracts that 
use the LIBOR reference rate and do not have terms that provide for the use of a clearly defined and practicable replacement 
benchmark rate when the LIBOR reference rate in its current form is discontinued on June 30, 2023. The proposed rule also 
would provide additional definitions and clarifications consistent with the AIR (LIBOR) Act. Comments are due by August 29, 
2022.

NCUA Proposes Rule on Cyber Incident Notification. On July 21, the NCUA Board approved a proposed rule on cyber incident 
notification requirements. The proposed rule would require a federally insured credit union that experiences a reportable 
cyber incident to report the incident to the NCUA as soon as possible and no later than 72 hours after the credit union 
reasonably believes that it has experienced a reportable cyber incident. This notification requirement provides an early alert 
to the NCUA and does not require credit unions to provide a detailed incident assessment within the 72-hour time frame. 
Comments are due on or before September 26, 2022.

National Associations Request Delay of Safeguards Rule.  On July 21, ACA International, the American Financial Services 
Association, the Consumer Data Industry Association, and the National Automobile Dealers Association, requested that the 
Federal Trade Commission delay the applicability date of the Standards for Safeguarding Customer Information rule (the 
Safeguards Final Rule) until December 2023.  Without a delay or extension, the applicability date for the Safeguards Final Rule 
will be December 9, 2022. 

           Continued on page 20

The CARLAWYER©
                                                

Federal Developments

By: Eric Johnson
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Continued from page 14

"Check, Please"
Fortunately for the creditors, the front of the RISC also included a box called “Agreement to Arbitrate” with its own 

signature line where the buyer indicated his assent to the arbitration clause found on the back of the RISC.  Randall’s 
signature appeared on a signature line inside this box, and since Randall’s lawsuit did not challenge the validity of this 
particular signature, the court ordered the parties to arbitrate.

In light of this case and others like it, dealers and finance companies should review their training and document 
signing procedures to ensure that their employees are crystal clear on how transaction documents must be properly 
completed.  They should also have RISC and bill of sale forms reviewed to minimize the risk of important terms being 
excluded from the agreement with the buyer.  An unchecked box or a misplaced signature line may be the difference 
between arbitration and litigation.

* David Hicks is a partner in the Tennessee office of Hudson Cook, LLP.  He can be reached at 423.490.7565 or by email at 
dhicks@hudco.com.

David Hicks
Partner of Hudson Cook, LLP
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Our Case of the Month highlights issues that we’ve harped on in prior CARLAWYER© reports regarding 
arbitration provisions.  This Case of the Month highlights how conflicting arbitration provisions can be 
fatal to compelling arbitration.  The purchase agreement, the retail installment contract and a GAP waiver 

addendum all contained arbitration provisions.  However, the arbitration provision in the GAP waiver addendum 
identified another company as the dealer, contained an arbitration agreement that did not specify which party 
was responsible for paying arbitration fees and costs (thus differing from the arbitration provision in the RIC) and 
provided that the administrator would select one of at least three arbitrators that the buyer identified.  The court 
agreed with the consumer that “there was no meeting of the minds” between the parties because: (i) there was 
a conflict between at least two of the arbitration agreements over responsibility for fees and how the arbitrator 
would be chosen, and (ii) there was no indication as to the relationship between the dealership named as the dealer 
in the RIC and the other company named as the dealer in the GAP waiver addendum.  As the parties didn’t agree 
on the terms of arbitration, the motion to compel arbitration was denied.  This is yet another reminder to read your 
arbitration agreement(s) (you are using an arbitration agreement, right?) in your consumer-facing documents and 
see if you have conflicting terms or requirements.  

So, there’s this month’s roundup!  Stay legal, and we’ll see you next month.
_________
Eric (ejohnson@hudco.com) is a Partner in the law firm of Hudson Cook, LLP, Editor in Chief of CounselorLibrary.com’s Spot Delivery®, a 

monthly legal newsletter for auto dealers and a contributing author to the F&I Legal Desk Book.  For information, visit www.counselorlibrary.

com. ©CounselorLibrary.com 2022, all rights reserved. Single publication rights only to the Association.  HC# 4892-9019-2172.

Eric L. Johnson
Partner of Hudson Cook, LLP

This Month’s CARLAWYER© 
Compliance Tip

Continued from page 16
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