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Music City Auto Auction of Nashville

Please join us every
Tuesday at 3:00pm

Running 600+ units
All Lanes Simulcast

3639 Royal Park Bovlevard,
Spring Hill, TH 37174
(931) 671-8000



No Kryptonite
IN our olbox!

When it comes to selecting vehicle protection plans, go with the company that leads the way.
ProGuard has gathered over 70 years of experience from every aspect of the automotive
industry into our operation and it shows. Our superpower is that we have an amazing vision,
looking into the future to see what is coming and how it might affect our customers. We put

in countless hours of R&D developing solutions that provide value to our dealer partners.
ProGuard was first to market with our advanced electronics iIQ Package, late model Xtend
pricing and our exclusive ProGuard Miles™ reward program, converting contracts sold into
a wide range of products to help cover operational costs. Team up with ProGuard, the company

that protects our dealers with powerful tools and invincible service.

proguardwarranty.com

877.474.9462 ProGuard’
WARRANTY

Transparent. Accessible. Flexible.
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Chief Editor Phyllis Sartin

I'm excited with all the new developments here at
Tennessee Dealer News. We continuously strive for
long-term relationships that are genuinely valued
from our dealer friends, contributors, partners &
those within the political arena. | have to say that |
am truly blessed to meet so many wonderful folks &

gain new friends every day.

The mission for this publication remains the same
as it was back in 2007 and that is to inform, involve,
support, and help build stronger businesses - this
is what guides our content. However, this is a
two-way street so please keep the feedback
coming. We want your ideas, article contributions,

and timely advice!

Visit us online at www.TnDealerNews.com & see all
that we have to offer. If you are not a current

member, | encourage you to JOIN TODAY!

PO Box 5036 | Bell Buckle, TN 37020
877-TDN-8320
www.TnDealerNews.com

Contact us at Phil@TnDealerNews.com concerning cost effective advertising opportunities




SUMMER IS HERE!

The weather is warm, the grass is green, and hopefully, the drinks are cold. Summer is also typically
a time we all get together with friends and family. Here at Floorplan Xpress, we like to think of all of
our dealers and auctions as part of our family.

When Floorplan Xpress started, our founders wanted to make sure that everyone knew that they were
a name and not a number. That thinking applies not just to all of our employees, but also our dealers,
and anyone else we work with.

Are you tired of being treated like a number? Feeling frustrated by reaching a call center and talking to
a different person every time? We value our dealers and get to know each and every one of them on
a first name basis. Our office has the same people in it every time you drop in, and the same people
will answer the phone every time.

Give us a call or stop by our office in Nashville and let us show you how Our Service Stands Out.
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really enjoy watching

shows like “The

Profit”, “Restaurant
Impossible™ and “Bar
Rescue”. If you haven't
had the opportunity to
view any of these three
programs you really
should watch at least
one episode of of each.
The reason | enjoy
viewing these shows is
because each is about
basic business principles
101. In each of these
shows the hosts typically
starts out by asking
each entrepreneur such
questions as; “do you
know your food costs?”,
“what are your margins?”
or “what is your liquor
consumption during
a typical weekend?”.
More times than not the
answer given by each
entrepreneur is pretty
close to the same; “I
don’t know?”, “I'm not
sure”, “that’s not how |
usually keep track.”

As disheartening as it
is | too, often times get
similar responses when |
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ask the general manager
of a dealership such
questions as; “What does
it cost you to sell a new
(or used) vehicle?”, or
“What is your percentage
of opportunities to
appraisals?” or “what

IS your net retention on
sales in the (new, used,
or service depts)” |
suppose | just continue
to get frustrated seeing
general managers and
other in the dealership
working hard to sell as
many units as possible
without recognizing
comparable financial
return. In order to
achieve success in

any business one must
have practice the basic
principles of business.
The question is not only
about how many units
you are going to sell (|
understand required
Retail Sales Objectives
set my OEM’s) but also:
How many guests must
your sales staff get in
front of each month?
How many actual
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appraisals must be
completed? How many
of those appraisals must
be traded for? What
percentage of deals
written up must be
successfully financed.?

Dealerships typically
have the tools to answer
the above questions. It
may just be a matter of
utilizing and evaluating
how effective those
tools are being utilized
to actually manage the
business.

Joe Lescota

Joe Lescota Management
Education & Training
Buford, GA 30519
joe@joelescotamet.com
Office: 470-238-3267
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DIRECT MAIL “So, What’s in YOUR Mailbox?”

r I Nhe successful Auto Dealer in today’s competitive
market has their finger on the pulse of the Community
around them. It is part of the formula for their success;

they know what people do, where they go, what days they

shop, what days they are at home. They also know that keeping
the Dealership name, location, and eagerness to serve the
community in the minds of the people in and around their

PMA makes them the first stop when it is time for a car.

I have conversations with Dealers daily on what they can do
to bring more traffic to the showroom and at some point the
question always comes: “Barry is Direct Mail Dead now in
this Digital World?” My answer comes quickly and at times
is a surprise when I say: “Nothing could be further from the
truth; Direct Mail is the #1 form of advertising” What?
That’s right, it is not only number one it’s no contest. Recent
studies show shocking facts for Dealers who have given up on
Direct Mail. In 2018 Targeted Direct Mail response average
Nationwide was 4.9% which was the highest since 2003.
*ANA/DMA Response Rate Report 2018

Direct Mail is more effective in 2019 than ever; we use
Neuroscience studies in Direct Marketing; the brain recalls
70% more from a printed piece than a digital ad. 56% of
Americans say that they find Printed Advertising to be the
most reliable type of Marketing and 70% say that Mail is
more personal than the internet. *smallbiztrends.com The
National average in small business advertising is a real shock
to most Auto Dealers and may change your plans for July; the
following data is for all business collectively. Response Rate
Comparison Per House Total: Direct Mail 9%, Email 1%,
Paid Search 1%, On-Line Display 0.3%, Social Media 1%...
We have all the data.
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I know you are thinking right now, how in this world is that
possible? How could these statistics can be real? I am glad
you asked, since I spend every day of my life monitoring this
data.

Think back to the “in between” the time when Direct Mail
was loved by almost every Dealer and the internet was a new
and interesting tool that was growing. That was the time that
companies like mine and others saw a shift. The mailbox was
so full of mail that people grew tired of the fake promises
and gimmicks that were popular back then and with all that
mail they began filing everything in the box in the garbage
that wasn’t a bill, a check, or a birthday card from sweet aunt
Ruth. That was when we (and you) started jumping on the
bandwagon and Digital fever was born. Therein’ lies your
answer my friend. While your mail provider was hearing
you say: “Direct Mail just Does Not Work Anymore” people
started getting thousands of pop-ups, and technology grew
to the point that every Auto Dealer in America either loved
Digital or simply had to do it because everyone else was.

Are you with me? The total number of mail pieces through
USPS is down and while everyone was staring at the screen,
we did not notice that the mailbox that was overflowing
before now had maybe 5 letters, a magazine, and 1 Direct
Mail piece from a Dealer across town in it; the response came
back. Direct Mail does work, it just has to follow a theme; so
be creative, honest, have a design and hook that burns into
recall center of the brain. So there you have it; Direct Mail is
alive and well.

For a free PMA analysis and Direct Mail plan including
Neuroscience studies on Behavioral Marketing for your store
call 423-458-1867 we are happy to send it to your In-box or
your Mail Box.

July/August 2019



Ready to Finance your Summer Sales?

about ways to turn those loan originations into cash. By selling a portion of your finance receivables, you

can raise cash quickly for operating expenses and alleviate the stress that comes with servicing a growing
portfolio. Have newly originated loans in house? You no longer have to wait to age those loans; you can sell a
portion now!

Q s a dealer, you are constantly working to originate and age your loans. Now is the time to start thinking

Bulk Purchase Programs provide you with capital flexibility. Many dealerships use the cash to pay down debt, build
inventory or even keep it on-hand to prepare for future growth. The purchaser assumes servicing of the loans,
reducing your overhead costs and risk. There are many options when it comes to finding a partner to provide
financing solution for your dealership. However, finding the right partner who will work alongside you to ensure a
smooth transition, regardless of your dealership needs, will ensure you do not lose customers and can continue to
operate your business effectively.

At Spartan Financial Partners, we do it the right way from the beginning, providing you a quick close and great
customer service. We don'’t believe in hidden fees and offer no hassle, up-front pricing. Each dealership’s capital
needs are unique, which is why our team will work one-on-one with you to custom-tailor a solution to fit your
business. For over a decade, we have been fully dedicated to providing capital solutions to dealerships across the
country.

Explore how Spartan’s flexibility, industry expertise, and private capital sources can provide competitive Bulk
Purchase capital solutions to help grow your business.

For more information, visit their website at Spartan-Partners.com.
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hen dealers reach out with me

to discuss training they usually

want to talk about the collections
department, repossessions, or other “back
end of the business” functions; however,
training is also needed for the “front end”
of the business and a good example of this
are a few recent matters that came to my
attention.

First, a dealer came looking for help after

it received a “cease and desist” letter from
an insurance company that believes the
dealership sales personnel are misleading
customers about procuring insurance and is
alleging the sales people are even completing
online applications on behalf of customers.
To make matters worse, in the state in
guestion that could be a violation of state
insurance laws.

Next, a dealer reached out to us when it
discovered its sales people were using their
personal social media accounts to advertise
vehicles. These ads are arguably misleading
because they appear to be by a person, not a
business. This can create a myriad of issues,
ranging from advertising violations to state
law issues for deceptive acts and practices.

Finally, | recently ran across some sales
personnel that made it a practice to
exchange personal cell phone numbers with
prospective customers and then sending
numerous marketing texts to those cell
numbers. It know it happens all the time,
but someone better consider whether the
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salesperson has express permission to
contact these prospects because this is a
Telephone Consumer Protection Act claim
just waiting to happen and those can be
expensive to defend.

The list goes on, as I’'m often disappointed

to speak with sales personnel that have no
idea of the dealer’s obligations under FCRA,
ECOA, or a range of other consumer laws
that impact the sales process. Training is the
answer, folks, so give thought to the various
scenarios presented and ask yourselves do
you have proper controls in place to protect
your business from these type of issues? If
you don’t, it’s time to invest in some training,
preferably the kind where there can be a back
and forth discussion and follow up Q & A. An
ounce of prevention now can save you a lot
of time, money and aggravation later.

Steve Levine is Chief Legal and Compliance Officer of Ignite
Consulting Partners, where he provides guidance to car
dealers, finance companies and other industry participants
about compliance, best practices, and issues affecting the
car sales and finance industry. Follow him on Twitter @
LawyerlLevine for his commentary on industry compliance
developments.

Steve Levine

Chief Legal and Compliance Officer

(817) 803-3143 Direct

Fort Worth, TX | IgniteConsultingPartners.com
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devote their lives to serving the defense needs

of our country, often at great personal sacrifice.
As a result, federal and state laws have been crafted
to provide these servicemembers and their families
special protections, which are intended to allow the
servicemembers to focus their entire attention and
energy on the defense of our nation.

O ur country’s military members and their families

There are two major statutes affecting military
borrowers—the new Military Lending Act and the
longstanding Servicemembers Civil Relief Act (SCRA).
This article only addresses the SCRA, which has been
around since 1940, but SCRA violations continue to be
an area of significant regulatory scrutiny. As a result, it’s
important to stay current, and to regularly review and
update your SCRA policies and procedures.

The SCRA provides servicemembers with a number of
important benefits, including a stay in court proceedings,
protection from default judgments, and a 6% maximum
interest rate cap during the servicemember’s period of
military service. Note that the SCRA takes a very broad
approach to defining the term “interest,” and indicates
that it “includes service charges, renewal charges, fees,
or any other charges (except bona fide insurance) with
respect to an obligation or liability.”

The SCRA also provides that a protected
servicemember’s vehicle cannot be repossessed
without a court order. Regulators have imposed
millions of dollars in penalties on companies who
allegedly unlawfully repossessed the vehicles of SCRA-
protected servicemembers. To help avoid this result

for your dealership, you should always check the
Defense Manpower Data Center’s SCRA database before
attempting to repossess any vehicle to make sure that
the customer is not protected by the SCRA. Starting at

the end of June, database users will be required to create

a user account to search the database; however, there’s
no cost to create an account or to perform a search.
Some states have also adopted their own versions of

the SCRA. In some cases, those state-specific versions
expand the categories of protected servicemembers

to include those on active duty for the state’s National
Guard. Other states prohibit discrimination based upon
military status, or allow protected servicemembers to
defer their credit obligations during times of military
service. Thus, a careful review of the states’ laws

in which you operate is important, to ensure that
you’re properly complying with any additional military
protections that the state may require.

Though new compliance issues are constantly arising

and demanding your attention, don’t forget about the
“old laws” too. Take a look at your SCRA policies and
procedures, consider having legal counsel review them
for any shortcomings, and do a compliance audit to make
certain that your organization is consistently following
those policies and procedures, as scrutiny on whether
servicemembers are being lawfully served will certainly
continue.

* Ronald Gorsline is a partner in the Ooltewah, Tennessee
office of Hudson Cook, LLP. Ron can be reached at 423-
490-7562 or by email at rgorsline@hudco.com. Dailey
Wilson is an associate in the Ooltewah, Tennessee office
of Hudson Cook, LLP. Dailey can be reached at 423-490-
7567 or by email at dwilson@hudco.com

Ron Gorsline
Partner of Hudson Cook, LLP

Erica AN. Kramer

Partner of Hudson Cook, LLP

Tennessee Office of Hudson Cook, LLP

9431 Bradmore Lane
Suite 201

Ooltewah, TN 37363
423.490.7560
Fax: 423.490.7558
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The CARLAWYER®

Case of the Month

by Nicole E. Munro and Thomas B. Hudson

A Pennsylvania dealership sold and leased cars with a manufacturer’s warranty for 36 months or 36,000
miles. It also offered retail and lease customers a product it called a “warranty,” but this may have been
an extended service plan. The product excluded manufacturer’s warranty claims.

The Pennsylvania attorney general pounced on the dealership, alleging that the product “failed to provide
any meaningful value relative to the consideration paid by the consumer.” The AG’s press release was
blunter—the headline said the dealership sold “valueless warranties.” In colorful language, the AG is
quoted as saying, “This dealership took its customers for a ride” and “bilked customers out of their hard-
earned money.” Ouch.

Was this dealership’s voluntary protection product worthless? A service plan that only duplicates a
manufacturer’s warranty would seem to offer no value. Is that what happened here? It is hard to tell from
either the press release or the Assurance of Voluntary Compliance that the AG filed in state court.

But we have a clue. Although the dealership sold this product to both purchase and lease consumers, the
AVC alleged a problem only for the product bought in connection with 36-month leases. That’s the limit
of the manufacturer’s warranty. This fact suggests to us that the dealership’s product provided service
beyond the manufacturer’s warranty. If so, only consumers who leased cars for 36 months—the limit of
the manufacturer’s warranty—would not benefit.

Many dealers would look at their service plan and focus on the value it provides for most customers,
without thinking about who may not benefit. Perhaps that’'s what happened here. The dealer just didn’t
think about whether the service plan would be valuable to a customer who turned in the leased car when
the manufacturer’s warranty expired. Or maybe the dealer assumed customers would figure this out for
themselves.

This AVC hit the dealership in its pocketbook. The AG invited customers to complain to his office and
required the dealership to make restitution to those complainants “to the satisfaction ofthe Commonwealth.”
And it looked like the dealership already had made restitution to complaining customers. Finally, the AVC
required the dealership to pay a civil penalty of $5,000 and another $5,000 to the AG’s office for the
investigation’s cost.

The toughest part of this AVC may be neither the reputational harm nor the financial cost. The AVC
enjoins the dealership from engaging in any “fraudulent or deceptive conduct which creates a likelihood
of confusion or of misunderstanding.” This prohibition lasts forever. A future violation entitles the AG to a
civil penalty up to $5,000 per violation. Pennsylvania law also includes a “nuclear option” - for the violation
of an injunction, the AG can ask the court to revoke the dealership’s right to do business and appoint a
receiver of the dealership’s assets.

(Continued on page 20)
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Are You Properly V_ettir;g

4

‘m frequently asked by dealer clients to speculate

whether they have their compliance house in order

simply based on what DMS provider, underwriting

or scoring system provider or forms provider they

may use. I'm using all of these great and well-
known companies in the marketplace, they’ll say, what
else can I do? Well, a recent case by the Federal Trade
Commission sheds more light on using service providers
for your dealership and should serve as a warning to
dealers to properly vet (and continue to vet) their service
providers.

The FTC has accepted, subject to final approval, a
proposed consent order with a dealer DMS provider
(LightYear Dealer Technologies, LLC, doing business as
“DealerBuilt”) for allegedly “fail[ing] to implement readily
available and low-cost measures to protect personal
information it obtained from its auto dealer clients” This
failure, the FTC claimed, “led to a breach that exposed the
personal information of millions of consumers.”

Here’s what the FTC claims happened. The DMS
provider had approximately 180 customers, which
comprised nearly 320 dealership locations. The
customers were large dealerships with multiple
storefronts and hundreds of employees, along with dozens
of small businesses with just a handful of employees.

The DMS reportedly stored or has stored some personal
information about more than 14 million individual
consumers.

The FTC alleges that the DMS provider directed a
company employee to purchase a storage device and
attach it to the provider’s backup network. The storage
device wasn’t securely configured, creating an open
connection port that allowed transfers of information
for approximately 18 months. Beginning in late 2016
and continuing for at least 10 days, a hacker gained
unauthorized access to the backup database through the
unsecured storage device, including the unencrypted
personal information of around 12.5 million consumers
stored by 130 customers. The hacker attacked the system
multiple times, downloading the personal information
of more than 69,000 consumers and the entire backup
directories of 5 customers.

But wait, there’s more! The providers insecure settings
were indexed on Shodan, a publicly available website
hackers may use to locate insecure Internet-connected
devices; meaning other hackers could also gain access
to the information. What was stolen? Customers’ full
names and addresses, telephone numbers, SSNs, driver’s
license numbers, dates of birth, as well as the wage

and financial account information about dealership
employees. Just the type of information a thief needs to
commit identity theft and fraud.

The DMS learned of the breach, notified its dealership

customers of the breach and then affected consumers.
Dealerships received complaints about the breach and, in
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some cases, had to hire lawyers to help them notify their
customers of the breach.

The FTC brought the administrative complaint against
the DMS provider and alleged it was a “financial
institution,” subject to the Gramm Leach Bliley Act,
because it is “significantly engaged in data processing”
for its customers; auto dealerships that extend credit to
consumers. The FTC also alleged that since the provider
collected nonpublic personal information, it was subject
to the FT'C Safeguards Rule.

The FTC alleged the DMS provider violated the
Safeguards Rule in multiple ways, such as by failing to
develop, implement and maintain a written information
security program; by failing to “identify reasonable
foreseeable internal and external risks to the security,
confidentiality, and integrity of customer information
and failed to assess the sufficiency of any safeguards

in place to control those risks”; and failing to “design
and implement basic safeguards and to regularly test or
otherwise monitor the eftectiveness of such safeguards’
key controls, systems, and procedures.”

The FTC complaint also alleged that the provider’s failure
to employ these reasonable measures to protect personal
information caused or is likely to cause substantial injury
to consumers and constitutes an unfair act or practice
under the FTC Act.

So, is it your responsibility to properly vet and oversee
your service providers? In a word, yes. You should
carefully review your responsibilities under the FTC’s
Safeguards Rule. These responsibilities include the
requirement to: (a) take reasonable steps to both
select and retain service providers that are capable of
maintaining the appropriate safeguards for customer
information; and (b) require service providers by contract
to implement and maintain those required safeguards.
Sounds like another discussion you need to have with
your friendly lawyer.

Eric L. Johnson is a partner in the Oklahoma City, OK
office of Hudson Cook, LLP. Eric can be reached at (405)
602-3812 or ejohnson@hudco.com. This article is provided
for informational purposes and is not intended nor should
it be taken as legal advice.

Eric L. Johnson
Hudson Cook, LLP
Direct: 405.602.3812

July/August 2019



July/August 2019 Tennessee Dealer News Page 19



This Month's CARLAWYER®

Compliance Tip

This compliance tip mirrors the one we gave you last month
about the sale of GAP coverage. Here, as then, we immediately
wondered whether the dealership had trained its salespeople
about what they could and should not say about the voluntary
protection products they offer to their car buyers? Have the
dealership’s employees involved in the sale of these products
read them thoroughly and do they understand their terms and
conditions? Did the dealership have scripts for the salespeople
to follow, and were those scripts blessed by the dealership’s
lawyers? How is this issue addressed in your shop?

So, there’s this month’s roundup! Stay legal, and we’ll see you

next month.
Thomas B. Hudson Nicole ("Nikki"”) F. Munro
Of Counsel Partner of Hudson Cook, LLP

*Thomas B. Hudson was a founding partner of Hudson Cook, LLP,
and is now of counsel in the firm’s Maryland office. He is the CEO of
CounselorLibrary.com, LLC, and is a frequent speaker and writer on a
variety of consumer credit topics. Tom can be reached at 410.865.5411
or by email at thudson@hudco.com.
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I grew up in Smiths Grove Ky and started working at Smiths Grove Horse Auction & Mammoth Cave Dairy
Auction during high school in 1992. That is were I became interested in auctions. I began my auction career
in 1995 after attending Missouri Auction School. Shortly after I went to work for Bud Greenup Real Estate
and Auction Co.

In 2000 I began to work auto auctions starting out as a ringman and after a couple of years as an auctioneer.

I currently work 5 auto auctions a week including Manheim Nashville in Mt. Juliet, TN, Music City Auto
Auction in Spring Hill, TN and America’s Auto Auction in Bowling Green, KY. I have been blessed to be a
part of this great industry. The old saying “ Do a job you love and you will never work a day in your life” holds
true for me because I love what I do. The auto auctions have allowed me to meet some of the best people on
earth and make life long friends.

I am married to my wife of 17 years, Sandy Mills. We live in Scottsville, KY and together we own and
operate Mills Real Estate and Auction Co. We specialize in Real Estate auctions including farms, homes, and
commercial property. We also do large number of farm equipment, classic automobiles and estate auctions.
I was the 2004 KY State Champion Auctioneer, 2013 KAA Auctioneer of the Year, and was President of
Kentucky Auctioneer Association 2018-19. I am currently on the KAA Board of Directors serving as past
president. I am also the Pastor of Freedom Hill Church in Scottsville.

God Bless

Russell Mills
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