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We want to give a special “thank you” to all our Partners 
as we close out 2022.  I believe we have so much to 
be thankful for. There are however many challenges 
this industry is facing such as inventory, finance, and 
legislation. Please take some time to reach out to your 
local, state, and federal officials concerning the auto 
dealer industry. Our business generates significant 
revenue for the government and we need to stay involved 
in their decision making process.

As always please reach out to us if we can help in any 
way.

MERRY CHRISTMAS AND HAPPY NEW YEAR AND 
SEE YOU IN 2023!
 

Sales Manager: Phil Sartin
Graphics Design Director: Caleb Sartin
In Memory of Barbara Reed 1934-2019

Magazine Cover: Yoshi. | Pexels.com

Disclaimer:
  
The views, thoughts, and opinions expressed in the text of this 
publication belong solely to the author and do not necessarily reflect 
the viewpoint and/or position of Tennessee Dealer News, LLC.

      PO Box 5036 | Bell Buckle, TN 37020
      877-TDN-8320
      www.TnDealerNews.com

Chief Editor Phyllis Sartin
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Accountability is a word that gets tossed around so 
much in automotive retail that it’s become a cliché or a 
punchline. It’s become meaningless! At the first sign of a 

slow month, the dealer principal or general manager gathers 
their top managers together and announces: “We need some 
accountability!” Or “We need to start holding our salespeople 
accountable!”
 
Great idea… if only we actually did it this time. 

The First Secret 

Surprisingly, the first secret to holding people accountable is 
simply to start doing it. Just start holding people accountable. 
Too many managers are afraid to hold people accountable – 
they wrongly believe bad behaviors or bad habits will change if 
we just ignore them. They won’t; they’ll only get worse. 

Of course, accountability is always easier if you began doing 
this the day you became their manager. However, even if 
you’ve avoided it up until now, start doing it today because 
accountability is like planting a tree. Over time, your people 
will grow with the organization if you have a culture of 
accountability. As you’ve probably heard, there is an old 
Chinese proverb that says there are two best times to plant a 
tree. The first best time was 20 years ago; the second best time 
is right now. 

Start right now!

The Second Secret

Great people welcome accountability, and good people need 
accountability to become great. Moreover, bad people must be 
held accountable, or others will see this and question why they 
work for you. (Or why you’re so unfair.) 

Think about it. Are you happier and more secure in your job 
when you know what’s expected of you? Of course you are! 
The same is true for your top performers (and the ones who 
have the potential to be top performers). They need to know 
what’s expected of them; they’ll welcome the chance to work 
in a store that has an accountability culture. 

The Third Secret

Accountability is not just holding your team to the rules and 
goals, it includes making sure they have everything they need 
to succeed – and asking them regularly to be sure they do have 
everything they need. 

Your primary job as a manager of people is to remove the 
roadblocks and provide the tools everyone needs for success. 
Once you’re doing this daily, you then have “permission” to 
hold them accountable to the results. 

The Fourth Secret

Accountability is not a negative; and should never be. 
Accountability is simply living by the contract you have with 
your team. 

Make no mistake, they hold you accountable to that contract 
every day. Have you ever paid a salesperson less than they 
earned? They let you know about it right away, and they 
expected (and probably received) a corrected paycheck the 

same day. It’s time to start enforcing this contract both ways, 
isn’t it?

The Fifth Secret

Accountability is not micro-managing. In fact, micro-
management is most often a myth. It’s a catch-all term used 
by ineffective employees to explain why they left their last job: 
“My boss was always micro-managing me”

Bad employees don’t like being told what to do, but great 
employees want direction. As I wrote earlier, they want to know 
what’s expected of them. Accountability will help you weed out 
the bad apples. They’ll either become good or they’ll leave and 
complain to the next hiring manager they meet how you were 
micro-managing them. 

The Sixth Secret

If accountability rises to the level of written warning, then 
the manager has failed. You either failed when you hired the 
person, or you failed to lead them to this point. Pick the reason 
but realize it’s your fault. 

Of course, this shouldn’t stop you from holding them 
accountable and escalating this accountability to written 
warnings or termination, if warranted. That’s your job. 

There’s good news and great news about being a manager. The 
good news is that if people always did what we needed them 
to do, we never would’ve invented managers. The great news is 
this means you only need to hold your team accountable every 
single day for the rest of your working life. 

Good selling! 

                                         Steve Stauning
        Founder
     Stauning Solutions Group

Steve is the author of Ridiculously Simple Sales Management and Assumptive 
Selling; as well as a respected automotive industry veteran and founder of 
Stauning Solutions Group – a leading training & consulting firm – and the free 
sales video training website SteveStauning.com. Steve’s consulting work puts 
him in dealerships nearly every week, working side-by-side with managers, 
salespeople, and internet teams to help them improve their sales, processes, 
and profits. Prior to this, Steve served in various automotive leadership 
roles, including as the Asbury Automotive Group’s (NYSE: ABG) director 
of ecommerce, the director of the Web Solutions division of Reynolds & 
Reynolds, and as the general manager of Dealer Web Services for Dominion’s 
Dealer Specialties. 

You may contact Steve directly by calling him at 888-318-6598 or via email at 
Steve@SteveStauning.com

The Six Secrets To Accountability
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You may have heard some squeaking lately, investigated a little 
further, and determined that all the noise is about the Federal 
Trade Commission's Safeguards Rule. It may have been a 

while since you have looked at your Safeguards program, or maybe 
you regularly polish it off. Regardless, now is the perfect time to 
inspect how your program handles service providers if you are a 
financial institution.

Auto dealers who offer financing to consumers and finance 
companies are financial institutions under the Safeguards Rule. 
Financial institutions use service providers to, for example, help 
manage inventory, prepare documents, process payments, 
and provide services to customers. These service providers 
make financial institutions' lives easier, in many cases, by taking 
something off the never-ending to-do list. However, federal 
regulatory requirements mandate that financial institutions not 
forget about service providers as soon as the contracts between 
them are signed. Financial institutions are responsible for actions 
performed (or not performed) by service providers, and, thus, 
financial institutions must oversee service providers.

This article breaks down the definition of a service provider under 
the Safeguards Rule and outlines the level of oversight required 
under the rule.

What is a "service provider"?

The Safeguards Rule defines the term "service provider" to mean a 
person or entity that receives, maintains, processes, or is otherwise 
permitted to access customer information through its provision 
of services directly to a financial institution. So, what constitutes 
"customer information"? This part can be a bit tricky: "Customer 
information" means any record containing nonpublic personal 
information about a customer of a financial institution, whether in 
paper, electronic, or other form, that is handled or maintained by 
or on behalf of you or your affiliates. In layman's terms, "customer 
information" can include:

• information that a consumer provides to you on an application       
     to obtain credit;

• payment history;

• account balance information;

• the fact that an individual is or has been one of your customers    
     or has obtained a financial product or service from you;

• any information that a consumer provides to you or that you   or      
     your agent otherwise obtain in connection with collecting on or  
     servicing a credit account;

• any information in connection with a financing transaction that  
     you collect through an Internet "cookie"; and

• information from a consumer report.

"Customer information" also includes a list, description, or 
grouping of customers that is derived using information points like 
those listed above.

What does the Safeguards Rule require you to do to 
oversee service providers?

The Safeguards Rule requires financial institutions to oversee the 
relationship with service providers in three ways:

• Onboarding Due Diligence. The Safeguards Rule requires 
financial institutions to take reasonable steps to select and retain 
service providers that are capable of maintaining appropriate 

safeguards. Therefore, financial institutions must conduct due 
diligence when choosing a service provider to determine whether 
the service provider adequately protects customer information.

• Contracting. Financial institutions must specifically require 
service providers, by contract, to implement and maintain 
appropriate safeguards. Contracts with service providers should 
require service providers to safeguard customer information 
specifically in compliance with the Safeguards Rule.

• Ongoing Monitoring. The Safeguards Rule requires financial 
institutions to periodically assess service providers based on the 
risk they present and the continued adequacy of the safeguards 
used to protect customer information. Therefore, financial 
institutions should periodically refresh due diligence and routinely 
assess safeguards used by service providers. If the safeguards 
used by service providers are not up to par, financial institutions 
must be prepared to take remedial measures up to and including 
termination of the relationship.

What should you do now?

To prepare for the December 9th effective date of the revisions to 
the Safeguards Rule, you should take the following steps:

• Examine your service provider relationships to make sure you   
are engaging in appropriate oversight;

• Review your files to check whether you verified that the service   
provider adequately safeguards customer information. If not, ask 
the service provider to complete a questionnaire addressing its 
information security practices;

• Review your service provider onboarding process for future 
engagements to determine whether information security practices 
are addressed as part of a larger service provider oversight 
program. If not, update those materials to ensure that information 
security practices are evaluated during the service provider 
selection phase and on an ongoing basis;

• Review any contracts with existing service providers to verify 
that they include provisions requiring the service provider to 
implement and maintain adequate safeguards, including listing 
the specific safeguards you expect the service provider to employ. 
If your contracts do not include these types of provisions, work 
with compliance counsel to develop a contractual amendment 
addressing the Safeguards Rule as well as contractual language to 
include in future contracts with service providers; and

• Review your service provider oversight program to make sure 
that you have a plan in place to periodically check whether your 
vendors are adequately safeguarding your customer information. 
This review includes determining whether you have a method of 
assessing compliance (such as a follow-up information security 
questionnaire), implementing a schedule for evaluating service 
providers based on the level of risk they present to the safety and 
integrity of your customer information, and verifying whether you 
have a corrective action plan in place for dealing with noncompliant 
service providers.  

*K. Dailey Wilson is a senior associate in the Tennessee office of Hudson 
Cook, LLP. Dailey can be reached at 423.490.7567 or by email at dwilson@
hudco.com. Megan C. Nicholls is a partner in the Texas office of Hudson 
Cook, LLP. She can be reached at 682.350.9151 or by email at mnicholls@
hudco.com.

Time for a Tune-Up? Service Provider Relationships 
Under the Safeguards Rule

Continued on page 18

By K. Dailey Wilson and Megan C. Nicholls
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Bankruptcy law is all about who gets to go through 
the buffet line first when everybody knows that 
there's not enough food for all the guests. Certain 
provisions of the Bankruptcy Code exist to stop 

some creditors from jumping ahead in the buffet line. 
Section 547 of the Bankruptcy Code, for example, allows a 
bankruptcy trustee, in certain circumstances, to avoid (undo) 
a transfer of money or property by the debtor that occurs 
during the 90 days before the filing of the bankruptcy petition 
and appears to "prefer" certain creditors. Likewise, Section 
549 allows the trustee to avoid a transfer that occurs after 
the filing of the petition. A creditor that runs afoul of either of 
these provisions, as the Bank of Dixon County did in a recent 
case, will go to the end of the metaphorical buffet line.

Tori Mattes bought a car on March 24, 2021, with a 
loan from Bank of Dixon County. Mattes filed a Chapter 7 
bankruptcy petition on April 13, 2021. The car's certificate 
of title was issued to Mattes on April 20, 2021, and Mattes 
delivered the title to the bank on May 4, 2021. The bank's 
lien was noted on the title on May 26, 2021. James Overcash, 
the Chapter 7 trustee in Mattes's bankruptcy case, filed an 
adversary proceeding against the bank to avoid its lien as a 
preferential transfer under Section 547(b) or an unauthorized 
post-petition transfer under Section 549(a) and to recover all 
payments that Mattes had made. The trustee and the bank 
cross-moved for summary judgment. The U.S. Bankruptcy 
Court for the District of Nebraska granted the trustee's 
motion and denied the bank's motion.

After noting that the "creation of a lien is a transfer within 
the meaning of the Bankruptcy Code," the court addressed 
the bank's argument that there was no post-petition transfer 
because its security interest was a purchase-money security 
interest that attached and became perfected under the 
Uniform Commercial Code when Mattes acquired rights in 
the vehicle on the date of the purchase. The bank relied 
on the following 2008 amendment to Nebraska's statute 
governing liens on vehicles: "A purchase-money security 
interest ... in a vehicle is perfected against the rights of 
judicial lien creditors and execution creditors on and after 
the date the purchase-money security interest attaches." 

The court, however, found that the state's vehicle lien law 
provides that a security interest is valid against the vehicle 
owner's creditors only if it is noted on a vehicle's title. 
Therefore, according to the court, "if the lien is not noted 
on the title, the security agreement is not valid for purposes 
of this statute and the lien has not attached, regardless 
of whether it is a PMSI or not." The court added that "the 
legislature's placement of the language at the end of the 
section, immediately following provisions concerning security 
interests in vehicles in dealers' inventory," suggests "that 
the provision in question was put in place to protect retail 
purchasers and their lenders from judicial lien creditors 
and execution creditors of the dealer." The court also found 
that the transfer was preferential and that the bank could 
not establish the "new value" defense, which would have 
required the bank to note its lien within 30 days of Mattes's 
purchase of the vehicle. Therefore, the court avoided the 
bank's lien, leaving the bank in the position of an unsecured 
creditor, and required the bank to remit to the trustee all 
payments that Mattes had made, plus interest.

The bank unwisely counted on state law to save it from 
its failure to note its lien on the vehicle title timely. Even 
if the bank could not have noted its lien on the certificate 
of title within 30 days of Mattes's purchase, it could have 
asked the bankruptcy court's permission to record the lien 
after the filing of the petition, as Section 549(a)(2)(B) of 
the Bankruptcy Code would have allowed it to do. Instead, 
the bank cited COVID-19 restrictions as the reason why it 
did not note its lien sooner, without explaining further. For 
this reason, the court moved the bank backwards in the 
bankruptcy buffet line, and it will likely find that there is little, 
if anything, left after those in front of it take their turn.  

In re Mattes (Overcash v. Bank of Dixon County), 2022 Bankr. LEXIS 1604 

(Bankr. D. Neb. June 8, 2022).

*Eric D. Mulligan is a senior associate in the Maryland office of Hudson 

Cook, LLP. He can be reached at 410.865.5402 or by email at emulligan@

hudco.com.

Delay in Filing Lien Results in Vehicle-Secured Creditor Becoming 
Unsecured Creditor in Car Owner's Bankruptcy Case

By: Eric D. Mulligan
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On September 28, the Department of Justice announced a settlement with Westlake Financial, resolving allegations that the company 
violated the Servicemembers Civil Relief Act by failing to provide interest rate benefits to qualified servicemembers for the entire 
period required under the Act and by improperly delaying approval of interest rate benefit requests. Under the settlement, Westlake 
agreed to pay $185,460 to 250 servicemembers who did not receive interest rate benefits back to the date their military orders were 
issued or who had to wait more than 60 days to receive their benefits. Servicemembers who did not receive interest rate benefits back 
to the date their orders were issued will receive a refund of any excess interest they paid, as well as an additional payment of three 
times the overpayment or $100, whichever is higher. Servicemembers whose interest rate approvals were delayed more than 60 days 
will receive $500. Westlake will also be required to pay an additional $40,000 civil penalty to the United States. Finally, the agreement 
requires Westlake to revise its SCRA policies and procedures and training to ensure that interest rate benefits are timely and appropriately 
applied to servicemember accounts.  

On September 29, the Consumer Financial Protection Bureau sued MoneyLion Technologies, Inc., an online lender, and 38 of its 
subsidiaries, alleging that the defendants' practices violated the Military Lending Act and the Consumer Financial Protection Act. 
Specifically, the complaint alleged that the defendants overcharged servicemembers and their dependents by imposing membership fees 
that, together with stated loan interest rate charges, exceeded the MLA's 36% rate cap. The complaint also alleged that the defendants 
collected on these illegal loans and associated fees, failed to give requisite disclosures, and inserted illegal arbitration clauses designed 
to take away servicemembers' ability to vindicate their rights in court. According to the complaint, the defendants required consumers 
to join a MoneyLion membership program and pay monthly membership fees to access a "low-APR" installment loan product, but the 
defendants did not allow consumers to cancel their memberships until their loans were paid in full and, in some instances, until they paid 
their past-due membership fees. The defendants allegedly misled consumers by telling them at the time of enrollment that they could 
cancel their memberships for any reason. The Bureau is seeking monetary relief for consumers, disgorgement of unjust gains, an end to 
unlawful practices, and a civil money penalty.  

On October 3, the Federal Financial Institutions Examination Council, on behalf of its members, released an update to the October 
2018 Cybersecurity Resource Guide for Financial Institutions. The purpose of the guide is to help financial institutions meet their security 
control objectives and prepare to respond to cyber incidents. In response to the increasing prevalence of ransomware incidents, the 
updated guide now includes ransomware-specific resources to address this threat.
  
On October 5, the Department of Justice announced a settlement with AmeriCredit Financial Services, Inc., d/b/a GM Financial, for 
violating the Servicemembers Civil Relief Act by improperly denying servicemembers' requests to terminate their vehicle leases, 
charging servicemembers improper early termination fees or lease amounts after termination, failing to provide servicemembers 
timely refunds of lease amounts they paid in advance after termination, and repossessing vehicles from servicemembers without 
court orders. Under the consent order, AmeriCredit agreed to pay $3,534,171 to affected servicemembers and a $65,480 civil penalty to 
the United States. The order also requires AmeriCredit to repair the servicemembers' credit, provide SCRA training to its employees, and 
implement policies and procedures that comply with the SCRA.  

On October 13, the Consumer Financial Protection Bureau and the Federal Reserve Board announced that they are increasing the 
dollar thresholds in Regulation Z (Truth in Lending) and Regulation M (Consumer Leasing) for exempt consumer credit and lease 
transactions. The Dodd-Frank Act provides that the dollar amount thresholds for TILA and the CLA must be adjusted annually by any 
annual percentage increase in the consumer price index. Based on the annual percentage increase in the consumer price index as of June 
1, 2022, the protections of TILA and the CLA generally will apply to consumer credit transactions and consumer leases of $66,400 or less 
in 2023. However, private education loans and loans secured by real property (such as mortgages) are subject to TILA regardless of the 
loan amount.       

      Continued on page 20

The CARLAWYER©
                                                

Federal Developments

By: Eric Johnson
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By: Eric Johnson

Eric L. Johnson
Partner of Hudson Cook, LLP

The CARLAWYER©                       
Case of the Month

Under Pennsylvania Motor Vehicle Sales Finance Act's Single-Document Rule, Retail Installment Contract, Which Did Not Include 
Arbitration Provision or Incorporate Contemporaneously Signed Purchase Agreement and Arbitration Agreement, Governed 

Dispute, and, Therefore, Dealership Was Not Entitled to Compel Arbitration: Two individuals bought used vehicles from a dealership. In 
connection with their purchases, the buyers each signed a retail installment contract, a retail purchase agreement, and an arbitration agree-
ment. In each transaction, the RIC did not include an arbitration provision or make any reference to the RPA or the arbitration agreement. 
Further, the RIC contained an integration clause stating that the RIC itself is the entire contract between the parties. Each RPA explicitly 
incorporated the arbitration agreement by reference. The buyers brought a putative class action lawsuit against the dealership for breaching 
its purchase contracts with them and violating Pennsylvania's Unfair Trade Practices and Consumer Protection Law by failing to complete 
the permanent licensing and registration of their vehicles despite collecting fees to do so and by improperly issuing temporary plates. The 
dealership moved to compel arbitration. The U.S. District Court for the Eastern District of Pennsylvania denied the motion. With respect 
to arbitration, the court noted that the Pennsylvania Motor Vehicle Sales Finance Act creates a single-document rule for installment sales 
of vehicles that requires all agreements between buyers and sellers to be incorporated into one document - the RIC - either in fact or by 
reference. The RIC signed by the plaintiffs did not include an arbitration provision and did not incorporate by reference the RPA or the arbi-
tration agreement. The RIC also contained an integration clause. Therefore, the court concluded that, under the MVSFA's single-document 
rule, the RIC subsumed the RPA and the arbitration agreement and governed the dispute. The court rejected the dealership's argument that 
arbitration should be compelled because the Federal Arbitration Act preempted the state's MVSFA. See Jennings v. Carvana LLC, 2022 U.S. 
Dist. LEXIS 178402 (E.D. Pa. September 30, 2022).
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The Federal Trade Commission recently extended the deadline to comment on its advance notice of proposed rulemaking on 
the prevalence of commercial surveillance and data security practices that harm consumers and whether new rules are needed 
to protect consumers' privacy and information. Comments are now due by November 21, 2022.  

On October 18, the Federal Trade Commission filed a complaint and obtained a proposed court order against Passport 
Automotive Group, Inc., its president and vice president, and several of the D.C.-based dealerships Passport owns and operates. 
The proposed order resolves allegations that the defendants represented in advertisements that consumers could purchase 
inspected, reconditioned, or certified vehicles at specific prices that already included the costs of inspection, reconditioning, 
preparation, and certification; however, in many instances, when consumers attempted to purchase these vehicles for the 
advertised prices, the defendants allegedly charged them hundreds to thousands of dollars in fees for inspection, reconditioning, 
preparation, and certification. The FTC also alleged that the defendants discriminated on the basis of race, color, and national 
origin in violation of the Equal Credit Opportunity Act by imposing higher financing costs and fees on Black and Latino consumers, 
on average, than non-Latino White consumers. The proposed order would require the defendants to establish a fair lending 
program, including a provision that would require each dealership to either charge no financing markup or charge the same 
markup rate to all consumers; prohibit the defendants from misrepresenting the cost or terms to buy, lease, or finance a vehicle; 
prohibit the defendants from misrepresenting whether a fee or charge is optional and require the express, informed consent of 
the consumer before charging a fee; and require the defendants to pay $3.38 million to be used for consumer relief.  

On October 19, 2022, a three-judge panel of the U.S. Court of Appeals for the Fifth Circuit issued its ruling in Community Financial 
Services Association of America v. Consumer Financial Protection Bureau, holding that the CFPB's funding mechanism violates 
the Constitution's separation of powers, thus rendering the Bureau's 2017 Payday Lending Rule invalid.  The court concluded 
that the "Bureau's funding apparatus cannot be reconciled with the Appropriations Clause and the clause's underpinning, the 
constitutional separation of powers." The CFPB obtains funding by requesting an amount that is "determined by the Director to 
be reasonably necessary to carry out" the CFPB's functions from the Federal Reserve Board, which must be granted provided it 
does not exceed 12% of the Federal Reserve Board's total operating expenses. Because the CFPB obtains its funding through the 
Federal Reserve Board, it is not required to rely on congressional appropriations legislation for its monies. Further, the CFPB's 
monetary requests are not subject to review by the Committees on Appropriations.  The court further concluded that, although 
the CFPB had the authority to promulgate the Payday Lending Rule, "the agency lacked the wherewithal to exercise that power 
via constitutionally appropriated funds." Because the CFPB could not have promulgated the rule but for its unconstitutional 
funding, the court found that the unconstitutional funding provision inflicted harm on the plaintiffs, requiring the Payday Lending 
Rule to be vacated.

On October 20, the Federal Trade Commission issued an advance notice of proposed rulemaking (ANPR) seeking comment 
on deceptive or unfair acts or practices relating to "junk fees." For purposes of the ANPR, the FTC stated that "the term 'junk 
fees' refers to unfair or deceptive fees that are charged for goods or services that have little or no added value to the consumer, 
including goods or services that consumers would reasonably assume to be included within the overall advertised price; the 
term also encompasses 'hidden fees,' which are fees for goods or services that are deceptive or unfair, including because they 
are disclosed only at a later stage in the consumer's purchasing process or not at all, whether or not the fees are described as 
corresponding to goods or services that have independent value to the consumer. These terms may overlap - a junk fee can be 
a hidden fee, but not all junk fees are hidden fees." Comments must be received within 60 days after the ANPR is published in 
the Federal Register.  

On October 27, the Consumer Financial Protection Bureau released an outline of proposals under consideration for its 
rulemaking on personal financial data rights. The Bureau is developing proposals to require financial institutions offering deposit 
accounts, credit cards, digital wallets, prepaid cards, and other transaction accounts to set up secure methods for data sharing. 
The Bureau is pursuing this rulemaking pursuant to a dormant authority under Section 1033(a) of the Dodd-Frank Act. Section 
1033(a) authorizes the Bureau to prescribe rules requiring "a covered person [to] make available to a consumer, upon request, 
information in the control or possession of the covered person concerning the consumer financial product or service that the 
consumer obtained from such covered person, including information relating to any transaction, series of transactions, or to the 
account including costs, charges and usage data." Pursuant to its obligations under the Small Business Regulatory Enforcement 
Fairness Act of 1996, the Bureau is seeking feedback from small entities on the proposals under consideration. A report based on 
the input received from the small entities will be prepared, and the Bureau will then consider the input as it develops a proposed 
rule. The Bureau has provided a high-level summary and discussion guide of the regulatory provisions it is considering proposing. 
These proposals address the following topics: (1) coverage of data providers who would be subject to the proposals under 
consideration; (2) recipients of information, including consumers and authorized third parties; (3) the types of information that 
would need to be made available; (4) how and when information would need to be made available; (5) third-party obligations; (6) 
record retention obligations; and (7) implementation period. The summary and discussion guide also illustrates how the Bureau's 
proposals under consideration would apply to a hypothetical transaction involving data access to an authorized third party. 

Continued from page 16                                                

Federal Developments
The CARLAWYER©

By: Eric Johnson
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The Federal Trade Commission's Motor Vehicle Dealer Trade 
Regulation Rule's comment period closed last month, after the 
FTC denied the many requests for an extension. The proposal, 

which would establish a sweeping set of prohibitions and affirmative 
requirements for auto dealers, including an oppressive document 
retention duty, carries with it the risk of civil fines of up to $46,517 
per violation. Not since it adopted the Funeral Rule in 1984 has 
the FTC undertaken such a comprehensive regulatory scheme of a 
single merchant type. Auto dealers might understandably feel that, 
by comparison, funeral directors got off easy.

We previously discussed the proposed rule in the July and August 
issues of Spot Delivery. The FTC said that the proposed rule was 
intended to protect consumers from "junk fees and bait-and-switch 
advertising tactics" in the car-buying process. Now that the trade 
groups and even members of Congress have had a chance to weigh 
in, we can read some other perspectives on this poorly considered 
proposal.

The comment letter submitted by the National Automobile Dealers 
Association was a tour de force. NADA asked that the proposed 
rule be withdrawn, describing it as "ill-conceived, ill-supported, 
ill-coordinated, untested, and unlawful." This was not simply 
a rhetorical flourish by a group whose members are the most 
threatened by this proposal. These characterizations were backed 
by 139 pages of keen analysis and over 200 additional pages of 
supporting attachments.

NADA's comments took issue with both the proposal's substance 
and its process. The prohibitions, it said, were unnecessary, already 
unlawful, and often poorly defined. A leading example is the FTC's 
overly broad definition of a key term in the proposal—"add-on." 
Although the proposal's discussion of add-ons describes them as 
"ancillary products and services that are purchased and financed 
at the time of the transaction," like extended service contracts 
and GAP, the FTC's definition includes any product or service 
"not provided to the consumer or installed on the vehicle" by 
the manufacturer. NADA points out that there are about 600 
accessories that a consumer can purchase from a dealer and have 
installed on a single trim line of a popular Chevrolet pickup truck. 
I counted about 2,700 accessories made available by Ford dealers. 
As the length of its comments suggests, NADA found no shortage of 
redundant prohibitions and poorly defined terms.

NADA had no kind words for the proposed rule's affirmative 
disclosure provisions, which require dealers at the start of any 
conversation with a consumer about "any aspect of financing" to 
"undertake a complex and burdensome analysis and disclosure and 
obtain both a customer signature and a signature from a dealership 
manager." NADA points out that these requirements can involve 
up to four separate signed disclosures and must be repeated for 
each vehicle the consumer asks about. It is no wonder that NADA 
contends that, far from shortening the shopping experience by 
three hours, the proposed rule is more likely to extend it, adding 
time to the transaction and costs to the dealer and ultimately to 
consumers.

In conclusion, NADA wrote, "The Commission has dropped onto the 
marketplace an unannounced NPRM that lacks any semblance of a 
responsible rulemaking that is the product of due diligence. It lacks 
critical stakeholder input, essential consumer testing, and needed 
coordination with other federal agencies and state governments. It 
asks a range of questions but then shuts off the ability of the public 

to answer them. It fails to support its need or properly measure its 
effect. It ignores requirements imposed by the Constitution, federal 
statutes, other federal agencies, and even the Commission's own 
rules. In short, it unfortunately fails at every level."

The damage from the proposal, if it should be adopted substantially 
as written, is not limited to motor vehicle dealers and their 
customers. As the joint comment from the American Financial 
Services Association and the Consumer Bankers Association points 
out, the proposal's definition of "dealer" would appear to apply to 
finance sources that maintain licensure as dealers to facilitate sales 
of leased vehicles to customers who elect to purchase the vehicle at 
the conclusion of the lease term or to extend or transfer leases after 
origination.

AFSA and CBA also assert that the proposal creates "unmanageable 
risk for vehicle financing companies through the FTC's Holder Rule," 
which provides that any holder of a consumer credit contract is 
subject to all claims and defenses that the debtor could assert 
against the seller of the goods and services obtained under the 
consumer credit contract. Their comment letter points out that 
the proposal would penalize some conduct that is impractical 
or impossible for finance sources to identify or control. Like the 
NADA letter, AFSA and CBA express concern that the FTC's proposal 
violates the Administrative Procedures Act.

On the final day of the comment period, six U.S. senators wrote 
FTC Chair Lina Khan to oppose the FTC's proposal, stating that it 
"would fundamentally change the way that vehicles are retailed 
in America." They said that it would "confuse customers, lengthen 
the transaction time to purchase a vehicle, limit consumer choice, 
increase paperwork, and mandate burdensome new recordkeeping 
requirements on small businesses." They joined many other 
commenters in saying that the FTC's failure to have done any 
consumer testing to see if its new regulatory regime would work in 
practice was "troubling."

The letter next asked 11 questions, many with subparts, that the 
senators must have known would be difficult or embarrassing for 
the FTC to answer. These questions included pointed requests for 
explanations as to why the FTC failed to list the proposed rule in 
its semiannual Regulatory Agenda, whether it consulted with the 
Federal Reserve Board or the Consumer Financial Protection Bureau 
before issuing the proposal, and why it waited over a decade 
following its Motor Vehicle Roundtables to propose this rule, even 
though it relied extensively on the record from those events to 
justify the proposal. The letter noted that the FTC used its "over 50 
motor vehicle-related" enforcement actions to justify the need for 
the rule, although almost one-third of these enforcement actions 
involved entities that do not retail vehicles. The senators asked how 
many of the complaints in the FTC's consumer complaint database 
that the Commission relied on were verified (spoiler alert: that 
would be "none").

The senators asked for a "complete" response to their questions by 
September 16. As of this writing, no such response seems to have 
been provided, and I'm not holding my breath. Although it would be 
entertaining, and even riveting, to hear the FTC's complete answers, 
the questions alone made the intended points quite well.  

*L. Jean Noonan is a partner in the Washington, D.C., office of Hudson Cook, LLP. 
Jean can be reached at 202.327.9700 or by email at jnoonan@hudco.com.
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