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What is your financial plan for 
2020?  Have you analyzed 

your dealership’s sales results as 
they translate to net operating profit?  
All too often dealership discussion 
revolves around gross profit will little if 
any focus on overall net profit.  

To begin analyzing whether or not 
your dealership is currently in a less 
than desirable position to ride out 
any possible challenging economy, 
I would suggest a quick look at 
the dealership’s net profit against 
sales.  What was your dealership’s 
percentage of net profit on sales 
(calculated by taking the dealership’s 
total net profit before taxes and 
dividing that number by the total dollar 
amount of sales) Once you have this 
percentage you can determine exactly 
how much of each dollar in sales 
generated translates to profit.

Let’s look at an example:  In 2019 the 
dealership’s used vehicle operations 
generated an operating profit of 
$395,000 and a total sales volume of 
$23,900,000 equaling a net retention 
on sales of 1.6%, which translates to 
this dealership retaining a meager 
$16 for every $1000 of sales dollars 
generated.  To demonstrate this 
example here’s what happens when 
the dealership decides to hold a mid-
winter used vehicle sale that will cost 
the dealership $5000 for balloons, 
hotdogs, inflatable roof gorillas, and 
give-away items.  For this $5000 cost 

and the fact used vehicle operations 
only earned a meager 1.6% return, 
the dealership would have to generate 
$312,500 in vehicle sales or sell 18 
vehicles (if avg selling price is around 
$18,000) to recover the cost of the 
sales event. A dealership with better 
controlled expenses earning 3% net 
on sales would have to generate 
$167,000 in sales or sell 9 vehicles to 
recover the same $5000 expenditure.  
The greater the percentage of net 
retention, the lesser the pressure 
being placed on sales thus allowing 
the dealership to remain profitable 
during unexpected downturns. 

Get fiscally fit today by exercising 
your expenses into shape. 

Joe Lescota

Joe Lescota Management
Education & Training

Buford, GA 30519
joe@joelescotamet.com

Office: 470-238-3267

Is Your Dealership 
Fiscally Fit?
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I may be a little old-school on this, but I still like to pick 
weeds in the yard. It's good exercise, makes the yard look 
nicer, and gives my brain a little down time.

There's a particularly pernicious type of weed in our area 
known as goose grass. One of the things that makes this type 
of weed so devious is that, from far away, it looks like any 
other typical blade of grass.

Goose grass spreads by seeds that germinate later in the 
season than other annual grasses, so you can't use pre-
emergence herbicides to control it. And, if you don't pick this 
weed from your yard quickly, it will grow rather rapidly, dig 
in deep, kill the other grass, and take over your yard. Plus, 
you have to pull the weed up from the root, or what you leave 
behind will continue to spread. It's a daily battle, one I've been 
fighting, somewhat unsuccessfully, all summer long and now 
into the fall.

You may be wondering what weed pulling has to do with your 
dealership and compliance. Well, during my last weed-pulling 
session, I was thinking about how these sneaky weeds have 
so much in common with unscrupulous and unethical 
employees. You know the ones I'm talking about - those who 
may refer to a customer as a "fish" (sucker), a "roach," or a "rat" 
(a customer with really bad credit) and who say they are going 
to "tear someone's head off " (make a huge profit from a car 
sale).

These immoral employees may be the bad weeds who have 
infiltrated your dealership. They may compete with your 
ethical employees and do deals that couldn't, or maybe 
shouldn't, be done. They may be engaged in such scams as 
payment packing, power booking, faking credit credentials, 
requiring a service contract as a condition of getting financing, 
fanning, fluffing, or changing the cash price of a vehicle when 
they learn that the buyer has bad credit.

It's difficult, at best, to determine if you have an unethical 
employee at your dealership. That person may appear on the 
surface to look and act like your other ethical employees, 
but, on closer inspection, you can discern that he or she isn't 
ethical.

That employee's type of thinking and negative behavior can 
spread throughout the dealership like my goose grass. But, once 
you learn you have an unethical employee, if you're not careful 
to pluck this weed from your dealership, it will grow rather 
quickly, dig in deep, overpower your ethical employees, and 
take over your dealership
Open your email inbox on any given day, and you will see 
articles about dealership owners suing former GMs and 
F&I managers, alleging that they falsified credit applications 
with nonexistent trade-ins and down payments, listed the 
manufacturer's rebate as a customer's down payment, inflated 
incomes, and faked utility bills used as proof of a customer's 
residence for finance sources.

You've probably also read about FBI raids on a dealer's 
home and dealership and indictments for conspiracy, bank 

fraud, and wire fraud. One such indictment alleges that the 
dealer and his finance manager falsified down payments, 
inflated incomes, sold service contracts without remitting 
the paperwork and payment to the service contract provider, 
reported sales of vehicles to the manufacturer for vehicles that 
hadn't actually been sold in order to obtain expiring incentive 
rebates, and failed to inform their floor plan lender of sales in 
order to avoid the dealership's required payment to the lender 
for the sold vehicles.

How can you root out these dishonest employees before they 
damage your dealership?

Every dealer should have a Code of Ethics. Post it where 
consumers can see it, and have every employee read and sign 
it.

It is incumbent on dealers to mandate ethics and compliance 
training. Such training is protection against complaints and 
legal actions. Training and testing should be done routinely 
and periodically. Just because you don't see a problem today 
doesn't mean that you won't have one tomorrow.

Potential employees should be screened for ethical challenges in 
their employment histories. Reward employees who follow the 
rules (a compliance reward), and punish those who don't.

Finally, don't have a Code of Ethics that you ignore; if you 
claim in your Code of Ethics that you're walking the walk, but 
you really are only talking the talk, plaintiffs' lawyers will call 
that misrepresentation an unfair or deceptive act or practice 
and add another count to the complaint.

Unethical employees may yield early results, but they will 
create havoc and liability eventually, both for the other 
employees and the dealership. Better to root out those 
problems now or face issues down the road.

Now, if you'll excuse me, I've got more weeds to pick.

Eric L. Johnson is a partner in the Oklahoma City, OK office of 
Hudson Cook, LLP.  Eric can be reached at (405) 602-3812 or 
ejohnson@hudco.com.  This article is provided for informational 
purposes and is not intended nor should it be taken as legal 
advice.

Eric L. Johnson
Hudson Cook, LLP
Direct: 405.602.3812

Getting Rid of Those Sneaky Weeds
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Automotive Dealers are confronted with many opportunities for business growth but also many 
challenges. Intense competition, expensive inventory, capital constraints, and ever-rising business 
costs are just some of the challenges dealerships currently face. By leveraging your portfolio of 
receivables, you can raise capital and compete in an evolving marketplace. Whether you want to 

restock your inventory, expand your operations, make upgrades to your dealership, or strengthen your 
financial foundation, a Line of Credit or Bulk Purchase Program can be a smart approach to overcoming 
your dealership’s challenges.

It can be difficult to acquire the cars needed to maintain profitability, especially if you don’t have enough 
capital. A Line of Credit is a way to quickly improve your cash on hand. This added capital can be used to 
purchase additional inventory, refinance constraining debt, or improve operations. This program ensures 
your cash is never tied up in inventory, gets you out of the cost of car immediately, and allows you to 
keep your customers. 

Bulk Purchase Programs are designed to instantly inject capital into your dealership while reducing your 
level of financial risk. When you sell a portion of your receivables, you free up cash to pay down debt, 
build inventory, or have capital for growth. 

Like any challenge, capital constraints are easier to overcome with a partner you can trust. For over 
a decade, Spartan Financial Partners has specialized in providing Lines of Credit and Bulk Purchase 
Programs for buy here pay here dealers and independent auto finance companies across the country. 
Each dealership’s capital needs are unique, which is why our team will work one-on-one with you to 
custom-tailor a solution to fit your business.  

Explore how Spartan’s flexibility, industry expertise, and private capital sources can provide competitive 
Bulk Purchase or Line of Credit capital solutions to help grow your business.  

For more information, visit their website at Spartan-Partners.com. 

Capital Solutions for Today’s Dealership Challenges 
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The driving history of you and your employees has a direct bearing on what you pay for 
garage liability insurance.  A speeding ticket or 2 can cost you hundreds on your next renewal. 
Your good driving record, and that of your employees, should be considered a financial asset 

worth protecting.  

My first suggestion is the obvious – DON’T SPEED.  If you don’t speed, your life will be easier and 
probably longer.  But hey, we’re all human, and sometimes it happens.  My next suggestion is this – If 
you simply mail in the ticket, with the fine, you have a conviction.  It’s on your record.  But on the back 
of that ticket is the phone number of the court clerk of the issuing agency.  Call that number and ask 
for the ticket to be put on the court docket.  They will tell you when & where to show up.  You don’t 
have to hire an attorney for this.  Don’t be late to court!  When your case is called, go up to the judge 
and say exactly this, and only this: “Your Honor, I’m sorry I was speeding.  I would appreciate it if this 
was not on my driving record.”  About 75% of the time, they just want the money.  They will dismiss 
the charge for court costs, which you would have paid any way, but its not on your record.  I suggest 
you have this conversation with your employees; their driving history has an equal bearing on what 
you pay for garage liability insurance.

About the author:  John Niven has owned and operated Auto Agency Inc., specializing in insuring used auto dealers, since 1995.  He 
holds the CPCU and ARM designations in risk management from the American Institute for Property and Liability Underwriters in 
Malvern, PA.  He can be reached at 901 756 5440 or Niven@bellsouth.net.

PROTECT YOUR DRIVING HISTORY
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In 2010, the Dodd-Frank Act for the first time made it 
unlawful for persons to engage in an “abusive act or 
practice.”  The “abusive” standard was added to the 
existing “UDAP” standard—unfair, deceptive acts and 

practices, creating a new “UDAAP”—unfair, deceptive, or 
abusive acts and practices. 

Now, nearly a decade after the Dodd-Frank Act became 
law, uncertainty still remains as to the scope and meaning 
of “abusiveness.”  In the Consumer Financial Protection 
Bureau’s examination manual, the Bureau says that an 
abusive act or practice is one that: 

•Materially interferes with the ability of a consumer to 
understand a term or condition of a consumer financial 
product or service; or 

•Takes unreasonable advantage of:  (i) a lack of 
understanding on the part of the consumer of the material 
risks, costs, or conditions of the product or service; (ii) 
the inability of the consumer to protect its interests in 
selecting or using a consumer financial product or service; 
or (iii) the reasonable reliance by the consumer on a 
covered person to act in the interests of the consumer. 

In the past 10 years, the Bureau has not really developed 
the concept of “abusive” activity separate and apart from 
the longstanding FTC “unfair” and “deceptive” existing 
standards.  That failure has created uncertainty.  In 
supervision and enforcement actions, the Bureau has 
made claims against persons alleging both “abusive and 
deceptive” acts or both “abusive and unfairness” acts from 
nearly the same set of facts.  That is, although a definition 
of abusive existed, the Bureau rarely called solely asserted 
an activity  was abusive.  Rather, using the same set of facts 
the Bureau would allege both “abusive and deceptive” acts 
or both “abusive and unfairness” acts instead of alleging 
“stand alone” abusiveness violations.  

However, on January 24th, the Bureau provided some 
much-needed clarification on how it intends to apply 
the abusiveness standard going forward.  According to 
the Bureau, it now plans to cite conduct as abusive “only 
when the harm outweighs the benefit.”  Moreover, the 
Bureau intends to avoid “dual pleading” of abusiveness and 
unfairness/deceptive violations that arise from essentially 
the same facts.  Lastly, the Bureau intends to only seek 
monetary relief for actions cited as “abusive” when there 
has been a lack of good-faith effort to comply with the 
law.  However, the Bureau does plan to continue seeking 
restitution for consumers, whether or not the company 
cited acted in good or bad faith. 

Director Kraninger has publicly stated that she is 
committed to ensuring that the Bureau has clear rules 
of the road and to fostering a culture of compliance – a 
key element in preventing consumer harm.  Therefore, 
the new policy “provides a solid framework to prevent 
consumer harm while promoting the clarity needed to 
foster consumer beneficial products as well as compliance 
in the marketplace, now and in the future.”  

Stay tuned.  The old days in which an activity was both 
“abusive and unfair” or both “abusive and deceptive” are 
gone.  The new policy is a precursor for more details in the 
future on stand-alone abusive activities, and sets a solid 
foundation in which the Bureau will build its repertoire of 
“abusive” activity cases.  

 

* Ron Gorsline is a partner in the Ooltewah, Tennessee office of Hudson 
Cook, LLP.  Ron can be reached at 423-490-7562 or by email at 
rgorsline@hudco.com. Erica Kramer is also a partner in the Ooltewah, 
Tennessee office of Hudson Cook, LLP. Erica can be reached at 423-490-
7568 or by email at ekramer@hudco.com.

Tennessee Office of Hudson Cook, LLP
9431 Bradmore Lane
Suite 201
Ooltewah, TN 37363
P: 423.490.7560
Fax: 423.490.7558

Erica A.N. Kramer
Partner of Hudson Cook, LLP

Ron Gorsline
Partner of Hudson Cook, LLP

New Policy on Prohibition of Abusive Acts or 
Practices—What do you need to know?  
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This month we feature a case that illustrates a problem we’ve described in earlier articles – 
dueling arbitration clauses.  

A car owner traded in his old car and leased a new one from a dealership. The car owner 
sued the dealership, alleging various state law claims arising from an undisclosed fee he was 
charged in connection with paying off the lien on the car he traded in. 

The dealership moved to compel arbitration under an arbitration provision in the parties' lease 
agreement. The trial court granted the motion, but the Superior Court of New Jersey, Appellate 
Division, reversed, finding that the arbitration provision was vague and unenforceable. 

The dealership then moved to compel arbitration under an arbitration provision in the parties' 
motor vehicle retail order. The trial court denied the motion, finding that the arbitration provisions 
in the lease agreement and the retail order conflicted with one another and were, therefore, 
unenforceable. The trial court added that the dealership waived its right to arbitration under the 
arbitration provision in the retail order because it did not rely on that provision when it filed its 
first motion to compel arbitration. 

The appellate court affirmed. First, the appellate court noted that it agreed with the trial court that 
the dealership waived its right to assert the retail order's arbitration provision by failing to invoke 
that provision in its first motion to compel arbitration and by waiting over a year to assert that 
provision, a delay that prejudiced the car owner. 

The appellate court also agreed with the trial court that the conflicting terms in the two arbitration 
provisions, including terms addressing the ability to pursue claims in court, the venue of an 
arbitration proceeding, the scope of the claims covered, and whether the arbitrator or the court 
has the power to decide the validity and scope of waiver of class action rights, rendered each 
arbitration provision unenforceable. 

If the forms you ask your customers to sign include multiple arbitration agreements, time for 
another lawyer visit.

See Trout v. Winner Ford, 2019 N.J. Super. Unpub. LEXIS 2440 (N.J. Super. App. Div. December 3, 
2019).

The CARLAWYER©

(Continued on page 20)

by Nicole F. Munro and Thomas B. Hudson

Case of the Month
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Okay, it’s January.  What better time to blow your whistle and 
run a compliance drill.  Hold a meeting of your Compliance 

Officer, your Red Flags Officer and your Privacy Officer and go 
over your dealership’s compliance program for the upcoming 
year.  First, you’ll determine whether the people who were 
appointed to those positions are still employed by the dealership, 
then you can discuss continuing training for each officer’s area 
of specialty and the budget allocation for each officer’s area of 
responsibility (remember – no budget allocation for compliance 
usually means no compliance).  Finally, each officer can be 
tasked with the development of a 2020 compliance plan for his 
or her area of responsibility.  Sound like a plan?

*Thomas B. Hudson was a founding partner of Hudson Cook, LLP, and is now of 
counsel in the firm’s Maryland office. He is the CEO of CounselorLibrary.com, LLC, 
and is a frequent speaker and writer on a variety of consumer credit topics. Tom can 
be reached at 410.865.5411 or by email at thudson@hudco.com.

* Nikki (nmunro@hudco.com) is a Partner in the law firm of Hudson Cook, LLP., 
Editor in Chief of CounselorLibrary.com’s CARLAW®, a contributing author to the F&I 
Legal Desk Book and a frequent writer for Spot Delivery,® a monthly legal newsletter 
for auto dealers  Tom (thudson@hudco.com) is Of Counsel to the firm, has written 
several books and is a frequent writer for Spot Delivery®.  He is the Senior Editor of 
CARLAW®.   For information, visit www.counselorlibrary.com. © CounselorLibrary.
com 2019, all rights reserved. Single publication rights only, to the Association. 

HC/4845-4714-2320.1

(Continued from page 16)

This Month’s CARLAWYER© 
Compliance Tip

Thomas B. Hudson
Of Counsel

Nicole ("Nikki") F. Munro
Partner of Hudson Cook, LLP
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